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(€f) Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-108/2023-24 and 29.09.2023 !

(if)
trm:cr~lfm/ sf7 f@a Tar Riz, ea (rfta)

Passed By Shri Shiv Pratap Singh, Commissioner (Appeals)

std aR Rt fai4I
('cf) Date of issue

04.10.2023

Arising out of Order-In-Original No. 41/ST/ONADJ/2022-23 dated 19.12.2022 passed by

(s) the Assistant Commissioner, CGST, Division-Himmatnagar, Gandhinagar

Commissionerate.

<$JLfhtcfidT cpf'7fl=[ oITT:"CfdT / Shri Pramodkumar Ramabhai Patel, At and Post - Jadar,
('i:f) Name and Address of the

, Appellant
Taluka - ldar, District - Sabarkantha, Gujarat-383430.
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R& nfaz s{ta-zgr siatr rgamar& 'dT cfQ< sear a ,fa unfafaRh aarg +TgI
4feat Rt s{ta rrarglulargammar2, sat fa hazrh fasgtqnar &l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

taar qrteu3a:
Revision application to Government of India:

(1) a4ta sqraa gen sf@fr+, 1994 ci?r mu o@cfR aatu srtiangala arr cITT"

-.arr ah qrcmh iaif gataw star zrflRa,a war, fa tj-51 I (1 lJ,~R'i:ffli,

tuft if, sf7a tra, iramf, &fa«t: 110001 #tRftarf:
A revision application lies to the Under Secretary , to the Govt. of India, Revision

Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(en) ~ 1=fffi cl?r wfrr ~~if~~· 'QIHcfil.Z "&"A -?I- fcf;m 'f!O-sl411.Z llT 3Pr cfil.Z©1r1 ii' m fcf;m
'f!U.s 1411.Z -?I-~ ~o-s 1411.Z ?(- 1=fffi ~~~ 1fflT if, "lJT feR:fl ~o.s 1◄1 I.Z llT~if~ cfQ fcf;m cfil .Z@lrl i:r
"lJT~ 'l-1 O-s 1411.Zztu44aaatr g& at

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods. in a warehouse or in storage whether in a factory or in auarnwem
warehouse. .,«et"N
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In case of rebate of duty of excise on goods exported to any count..ry or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) if@qtaa tr sqaa gen h ratr ah fg Rt z4et #fzr ft&2sitar #r str
arr ui fa ah garfen gma, sfr a tr 1TTfta" cfl" w=r:r i« "l!T G!TG: if fa af2afar (i 2) 1998

enrr 109 rtRlgnRu ·rugt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) arr sgrar green (ft4) Rr1al, 2001 fa9 a zia«fa faff@e qrer zg-8t
qfaii , #fa an2gr a 4fa an2r fafaa fl + a fag-sr uisf srr 47 at-zt
qfaii ah arr 5faza fur starargy s# arr rar < a er glf a iasfa arr 35-<
faff?a Rt agarhrq eh arrtr-6 art Rtuf sf gift arf@qt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be· appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras searh arr szt iaamr u# ra sqzrsk#gts? 200/- fr rarr ft
sr s#kc szi icaraa qn ra a stargtt 1000/- RtRtr #tr stgl

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

far gen,hr sgraa greaqiata zRl«la Fratf@lar k faft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ ;a,q1a:r1 ~~' 1944#mu35-m/35-~tai-a1Tcf :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) aRfa aRbaaarz sr h srata Rt st, zflt atr mm !{j,('"t>, ~

cgraa grca caRata sfrnf@raw (fez) fr uf@aRr far,zarara 2nd lTTrn",

Gt§l-llffi ~.~. N-1..~(i-!l~I(, 6\~4-!a:lcitla:-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6. of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively ·; ~,,._,--;ti--»?;~ of
crossed bank draft in favour of Asstt. Registar of a branch of any ©'fii,i-tla~~::-fu;fl · c' ,
sector bank of the place where the bench of any nominate public es: 'ail %%

( B" '-' l<!~IJ} J"' ..,.,place where the bench of the Tribunal is situated. gz Zs, ±#if o li;;.:,:.,;...J .. .tJ
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(3) z4fez zkr#&q a&git mtmargtrz atreqigr ah fgRt mr@arr srf
±wt f@r sat Reg <a as k2ta g m a fee utaf aa a ft znfrf sffra
+err1tf@eawTRt ca zflzatzarcRtaaa farmar ?l

In case of the order covers. a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. l lacs fee of Rs.100/- for each.

(4) rraria gr«ea sf@nRtrr 1970 z4Rf@ Rt rggft -1 h ziafa faiRa fg{als
naea zrqr?gr zrnfnfa Ria uf@2rat mar it if~ cf?t' "C!;cfi "S!Tcl1« ~ 6. 50 tJir 91T r,l.j 14 I ~1 <.{

ea fee tr@tarafe1
One copy of application or O.I.O. as the case may be, and the order 'of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z st iif@a ma#r fiaw#afail Rt 3t sf snt nafffar star z r far
ca, h#tr s«area ta qiatarfl7a rraf@en#wr (4raff fen) fr, 1982 ff@a z
Attention .in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «tar gra, tr sqrt«r gr«ea qiat#sf=tnf@2aw (fez) u 4fa fltarr
it cfii:foi.14-liil (Demand)~~ (Penalty) 91T 10% q#sr #tar sfarf 2 zraif, zrf@aar pa#
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{trsra grem sit aarac h sia«fa, gnR gt #trRt '4-fTTf (Duty Demanded) I

(1) m(Section) llDt~frrmfta"urn;
(2) fern +aahazRe fr(fr;
(3) azfefit#fa 6 hag«af

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < sreuRzrf7f@awah zi greet srrar green nr aws faatR@a Wm 1=lllT fcpq; ~
gra # 10% 4rarr# szt haraau faa(fa gt aa avsk 10% garw fts#fr

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/528/2023

ar1fr s?gt / ORDER-IN-APPEAL

This order arises out of an appeal filed by Shri Pramodkumar Ramabhai

Patel, At & Post - Jadar, Taluka - Idar, District - Sabarkantha, Gujarat-383430

(hereinafter referred to as the "appellant") against Order-In-Original No.

41/ST/OA/ADJ/2022-23 dated 19.12.2022 [hereinafter referred to as the "impugned

order"], passed by the Assistant Commissioner, CGST & C.Ex., Division:

Himmatnagar, Commissionerate: Gandhinagar [hereinafter referred to as the

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN - BDRPP9033P. They were engaged in

providing services related to Construction work alongwith material as per the

requirement of the clients. They were also involved in selling of lands/plots. As per

the information received from the Income Tax department, total income earned by the

appellant during the period F.Y. 2015-16 was shown as Rs. 10,99,000/-. In order to

verify the said service income as well as to ascertain the fact whether the appellant

had discharged their Service Tax liabilities during the period FY. 2015-16, letters

dated 28.07.2020, 12.10.2020, 15.03.2021 & summons dated 26.03.2021 were issued

to the appellant. They did not file any reply to the query. Further, it was observed that

the nature of services provided by the appellant were covered under the definition of

'Service' as per Section 65B(44) of the Finance Act, 1994 , and their services were

not covered under the 'Negative List' as per Section 66D of the Finance Act, 1994.

Further, their services were not exempted vide the Mega Exemption Notification

No.25/2012-S.T., dated 20.06.2012 (as amended). Hence, the services provided by the

appellant during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the F.Y. 2015-16 was determined on the basis of value of

'Sales of Services under Sales/Gross Receipts from Services (Value from ITR)' as

provided by the Income Tax department. The 'Taxable Value' was considered what

the appellant had declared in the Income Tax Returns. Details are as under:-
(Amount in Rs.)

Period

2015-16

Total Income
as per ITR-5

10,99,000/

Rate of
Service Tax
@14%

1,53,860/-

$BC @0.5%

5,495/-

Page 4 of 7
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F.No. GAPPL/COM/STP/528/2023

4. Show Cause Notice vide F.No.V/15-04/CGST-HMT/O&.AJ2021-22 dated

09.04.2021 (SCN for short) wherein it was proposed to:

}> Demand and recover Service Tax amount of Rs.1,59,355/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with Interest under Section 75 of

the Finance Act, 1994 ;

► Impose penalty under Section 77(1) and 78 of the Finance Act, 1994.

5. The SCN was adjudicated ex-parte vide the impugned order wherein:

> Demand for Rs.1,59,355/- was confirmed under the proviso to Section 73(1) of

the Finance Act, 1994 along with Interest under Section 75 of the Finance

Act,1994 ;
}> Penalty of Rs.10,000/- was imposed under Section 77(1) of the Finance Act,

1994;
► Penalty amounting to Rs.1,59,355/- was imposed under Section 78 of the

Finance Act, 1994 alongwith option for reduced penalty under proviso to clause

(ii) ;

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

► They were engaged in the activity of providing services related to Construction

work along with material whenever client demanded and was also involved in

the selling of land/plots. They were unregistered with Service Tax Department

due to total receipts is less than Threshold Exemption limit under the Service

Tax Act. They had earned total revenue amounting to Rs. 10,99,000/- during

the period F. Y. 2015-16 and the said revenue included reimbursement of

material supplied to various client for which service provided by him. Hence,

their income was less than Threshold exemption limit for services rendered by

him during the year 2015-16. Therefore, since service tax liability did not arise

on such revenue the appellant were not liable for payment of service tax.

► The adjudicating authority have passed the impugned order ex-parte by

confirming the demand of Service Tax on the basis o-c~$r::_ ! available with

er»rose stone»wt ere=ta»a rat. %?g}
s> " js>rdo>. 85j
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F.No. GAPPL/COM/STP/528/2023

7. It is observed that the appellant is contesting the demand of Service Tax

amounting to Rs. 1,59,355/- alongwith interest and equivalent penalty for the first

time before this authority. Upon scrutiny ofthe appeal papers filed by the appellant, it

was observed that the appellant did not submit any proof regarding pre-deposit of

7.5% of the duty demanded or penalty imposed in terms of Section 35F of the Central

Excise Act, 1944. The appellant was informed vide letter dated 27.02.2023 &

reminder letter dated 16.08.2023 regarding non-submission of payment proof of pre

deposit, however, no reply was received from them.

8. It is observed that, in terms of Section 35F of the Central Excise Act, 1944, an

appeal before the Commissioner (Appeals) shall not be entertained unless the

appellant deposits 7.5% of the duty in case where duty· and penalty are in dispute or

7.5% of penalty where such penalty is in dispute. Relevant legal provisions are

reproduced below:

"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed before filing appeal. - The Tribunal or the
Commissioner (Appeals), as the case may be, shall not entertain any
appeal-

() under sub-section (1) of section 35, unless the appellant has
deposited seven and a halfper cent. of the duty, in case where duty or
duty and penalty are in dispute, or penalty, where such penalty is in
dispute, in pursuance of a decision or an order passed by an officer of
Central Excise lower in rank than the [Principal Commissioner of
Central Excise or Commissioner ofCentral Excise];"

9. Since the appellant have not submitted proof ofhaving made the pre-deposit

of 7.5% of the Service Tax demanded; they were requested vide letter dtd.

27.02.2023 & reminder letter dated 16.08.2023 to submit the same. However, the

appellant failed to comply to. these mandatory requirement and did not submit

proof of having made the pre-deposit of 7 .5% though sufficient time was granted

• to the appellant for submission of the proof of payment in respect of the pre-

deposit.

10. In view of the above, the appeal filed by the appellant is liable to be dismissed

for non-compliance of the provisions of Section 35F of the Central Excise Act, 1944

as made applicable to Service Tax vide Sub-section (5) of . ~~~~~~5 of the Finance

Act, 1994.
A'
IE° ,
± •is !
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F.No. GAPPL/COM/STP/528/2023

11. Accordingly, without delving into the merits of the case, the appeal filed by the

appellant is dismissed for non-compliance of the mandatory requirement in terms of

Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax vide

Sub-section (5) of Section 85 ofthe Finance Act, 1994.

The appeal filed by the appellant stands disposed of in above terms.

#:t
.-"""_ + +. %

(Shiv Pratap Singh)
Commissioner (Appeals)

Date: 29 Sept, 2023
Attested

To,

Shri Pramodkumar Ramabhai Patel,
At & Post- Jadar, Taluka - Idar,
District- Sabarkantha, Gujarat-383430

(Somnath C udhary)
Superintendent (Appeals)
CGST Appeals, Ahmedabad

BY RPAD / SPEED POST

Copy to:
1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division Himmatnagar,
Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading
the OIA on website)

5.Guard File.

6. P.A. File.
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